
COURT OF COMMON PLEAS OF PENNSYLVANIA, LUZERNE COUNTY. 

FRANK SORICK, 

Petitioner, 

CITY OF WILKES BARRE. 

Respondent. 

) 
) 
) Docket NO.  2O /L' 6O 2   
) 

) 

) 

) 

) 

) 

) 

)  

RULE TO SHOW CAUSE 

AND NOW, this  6  day of  ,1 	, 2014, upon 

consideration of the foregoing Petition to Review, 	Court hereby grants a Rule 

upon Plaintiffs to show cause why the Decision made by the OOR Appeals Officer 

should not be overturned and the requested documents provided to the Petitioner. 

Rule returnable this 9day of 	 , 201-4, at 

qs3 f3.M., Courtroom No d 	Luzerne Cou y Court House. 

BY THE COURT: 
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COURT OF COMMON PLEAS OF PENNSYLVANIA, LUZERNE 
COUNTY. 

) 

FRANK SORICK, 	 ) 
WILKES BARRE CITY TAXPAYERS 	) 	 1-3  cz, 

5- 

) Docket NO.   10 I y  -  
Petitioner, 	 ) 

) 
v. 	 ) 

) 
CITY OF WILKES BARRE, 	 ) 

) 
Respondent. 	 ) 
	 ) 	  

PETTITION FOR REVIEW of FINAL DETERMINATION 
OF OFFICE OF OPEN RECORDS 

OF THE PENNSYLVANIA RIGHT TO KNOW LAW, 65 Pa.C.S. § 67.1302 

This Petition for Review arises from a Final Determination of the Office of Open 

Records (OOR) and is brought under the Pennsylvania Right to Know Law, 65 Pa.C.S. § 

67A 01 et seq. Petitioner seeks Review of an OOR Final Determination denying 

Petitioner's request for Respondent to produce certain records. 

1. Petitioner seeks review of a Final Determination from the Pennsylvania Office of 

Open Records (OOR), which denied Petitioner's request to produce certain 

records by Respondent. That Final Determination, Sorick v. City of Wilkes 

Barre, OOR Dkt. AP 2014-0417, which is attached to this Petition as Exhibit A, 

denying Petitioner's request for a letter/voucher for a fine levied upon 

Respondent. 

2. When records have been requested of a "local agency," such as the City of 

Wilkes Barre, Section 1302 of the Right-to-Know Law grants jurisdiction of the 

ASSOCIATION, 	 ) 
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Courts of Common Pleas for judicial review of OOR Final Determinations 65 

Pa.C.S. § 67.1302(a). 

3. Petitioner requested all documents including a letter from the Pennsylvania 

Department of Revenue (hereinafter "Revenue") to the Respondent concerning a 

fine and penalties and other orders to Respondent from Revenue. 

4. Respondent provided a copy of a spreadsheet and a copy of a check and stated 

that is all they had received from Revenue. (Exhibit B) 

5. Petitioner appealed stating that the letter from Revenue was missing from the 

response. (Exhibit C) 

6. Respondent answered appeal to OOR with and affidavit sworn by Marie 

McCormick, City Administrator stating that she had spoken to "someone" from 

the Department of Revenue and that no letter existed. (Exhibit D) 

7. Petitioner submitted his own affidavit to OOR stating that he had spoken to 

Elizabeth Prestel, Press Secretary for the Pennsylvania Department of Revenue 

and that Ms. Prestel confirmed the existence of the letter. (Exhibit E) 

8. Ms. Prestel stated that only the taxpayer, Respondent, could request a copy of the 

letter and advised Petitioner to request letter from the taxpayer/Respondent. 

9. The Respondent was and is in constructive possession of said letter as it may 

request it and provide it to Petitioner as required by OOR case law and previous 

rulings. 

10. The Appeals Officer in this case acknowledged both affidavits in his written 

decision. 
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11. The Appeals Officer wrote in his decision that "an affidavit may  serve as 

sufficient evidentiary support for an assertion. (emphasis added) (Exhibit A, page 

4, paragraph 3) 

12. Despite Petitioner's affidavit in which he named a person from Revenue that he 

spoke to who stated that such a letter did in fact exist, The Appeals Officer found 

that "Based on the material provided, the City has met its burden of proof that it 

has provided all responsive records to the Requester and that no other documents 

exist." (Exhibit E, page 4, paragraph 3) 

13. Petitioner respectfully disagrees Since there are opposing affidavits, Appeals 

Officer erred and Appeal Officer determined that the Respondent's affidavit 

"shall" (instead of "may") serve as evidentiary proof ignoring Petitioner's 

affidavit. 

WHEREFORE, Petitioner requests that this Honorable Court; 

a) Overturn OOR Determination and Order City and/or Department of Revenue to 

give Petitioner the requested letter, or 

b) Order that discovery commence and depositions be taken in this case. 

May 	, 2013 
Respectfully submitted, 

FrvpotiA  

Frank Sorick 
Petitioner Pro Se 
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VERIFICATION 

I, Frank Sorick, petitioner herein, verify that the foregoing information is true and 

correct to the best of my knowledge and belief. I understand that my statements are made 

subject to the penalties of 18 Pa. C.S. § 4904, which relates to unsworn falsification to 

authorities. 

Frank Sorick 
Petitioner Pro Se 
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COURT OF COMMON PLEAS OF PENNSYLVANIA, LUZERNE COUNTY. 

) 

FRANK SORICK, ) 
) Docket NO.  cM/ —  (i (2 7 

Petitioner, 

v. 

) 
) 
) ra 

) 
CITY OF WILKES BARRE, ) 

) 
Respondent. ) 

) 

BRIEF ON PETTITION FOR REVIEW of FINAL DETERMINATION 
OF OFFICE OF OPEN RECORDS  

OF THE PENNSYLVANIA RIGHT TO KNOW LAW, 65 Pa.C.S. § 67.1302 

This Brief for Petition for Review arises from a Final Determination of the Office of 

Open Records (OOR) and is brought under the Pennsylvania Right to Know Law, 65 Pa.C.S. § 

67.101 et seq. Petitioner seeks Review of an OOR Final Determination denying Petitioner's 

request for Respondent to produce certain records. 

Petitioner seeks review of a Final Determination from the Pennsylvania Office of Open 

Records (OOR), which denied Petitioner's request to produce certain records by Respondent. 

That Final Determination, Sorick v. City of Wilkes Barre, OOR Dkt. AP 2014-0417, which is 

attached to this Petition as Exhibit A, denying Petitioner's request for a letter/voucher for a fine 

levied upon Respondent. When records have been requested of a "local agency," such as the City 

of Wilkes Barre, Section 1302 of the Right-to-Know Law grants jurisdiction of the Courts of 

Common Pleas for judicial review of OOR Final Determinations 65 Pa.C.S. § 67.1302(a). 

Petitioner requested all documents including a letter from the Pennsylvania Department of 

Revenue (hereinafter "Revenue") to the Respondent concerning a fine and penalties and other 



orders to Respondent from Revenue. Respondent provided a copy of a spreadsheet and a copy of 

a check and stated that is all they had received from Revenue. (Exhibit B) Petitioner appealed 

stating that the letter from Revenue was missing from the response. (Exhibit C) 

Respondent answered appeal to OOR with and affidavit sworn by Marie McCormick, 

City Administrator stating that she had spoken to "someone" from the Department of Revenue 

and that no letter existed. (Exhibit D) 

Petitioner submitted his own affidavit to OOR stating that he had spoken to Elizabeth 

Prestel, Press Secretary for the Pennsylvania Department of Revenue and that Ms. Prestel 

confirmed the existence of the letter. (Exhibit E) Ms. Prestel stated that only the taxpayer, 

Respondent, could request a copy of the letter and advised Petitioner to request letter from the 

taxpayer/Respondent. 

The Respondent was and is in constructive possession of said letter as it may request it 

and provide it to Petitioner as required by OOR case law and previous rulings. The Appeals 

Officer in this case acknowledged both affidavits in his written decision. 

The Appeals Officer wrote in his decision that "an affidavit may  serve as sufficient 

evidentiary support for an assertion. (emphasis added) (Exhibit A, page 4, paragraph 3) The 

decision does not state that the affidavit SHALL  serve as sufficient evidentiary support for an 

assertion. Petitioner believes that this MAY be true if no evidence is to the contrary. This is not 

true in the instance case. There are differing and contradicting affidavits and the Appeals 

Officers did not even discuss that situation. 

Petitioner believes that a "trier of fact" should determine whether a "voucher" in this case 

letter demanding payment by the Respondent does in fact exist by determining if Respondent's 

affidavit is in fact true or merely a deceptive answer. This is not the first time the respondent 



swore an affidavit and it proved to be false. In Wielgosz v. Wilkes-Bane City, Ms. McCormick 

submitted an affidavit to the OOR stating that the requested credit card statements did not exist. 

At the hearing Mr Wielgosz produced the statements that the affidavit swore did not exist. 

Attached is the Citizens Voice story on the said credit card statements. (Exhibit B1) 

This letter whether in the hands of the City or the Commonwealth Department of 

Revenue is a voucher for payment of fines and penalties by the City and is subject to the Open 

Records Act and should be provided to petitioner. 

May  °-)  ,2014 
Respectfully submitted, 

Frank Sorick 
Petitioner Pro Se 





11111,141___ 

pennsylvania 
OFFICE OF OPEN RECORDS Mayor Thomas M. Leighton 

RIGHT-TO-KNOW REQUEST FORM 

DATE SUBMITTED: 3/4/2014 

REQUEST SUBMITTED BY: 

NAME OF REQUESTOR: Frank R Sorick or Wilkes Bane Taxpayers Association  

STREET ADDRESS: 125 Waller Street 

CITY/STATE/COUNTY (Required):  Wilkes Barre / PA / Luzerne County / 18702 

TELEPHONE (Optional):  (570) 574-6395 

RECORDS REQUESTED: 
*Provide as much specific detail as possible so the agency can identify the information. 

Please provide all documents including bills/ invoices/ letters from the Pa Dept. of 
Revenue to the City of Wilkes-Barre which generated the Wilkes-Barre City check 
number 001043914 to be issued to the Pa. Department of Revenue on 8/6/2009 in the 
amount of $5,316.92 by the City of Wilkes-Barre. 

DO YOU WANT COPIES? YES 

DO YOU WANT TO INSPECT THE RECORDS? YES 

RIGHT TO KNOW OFFICER: Margaret Sharksnas 

DATE RECEIVED BY AGENCY: 

AGENCY FIVE (5)-DAY RESPONSE DUE: 

*FORWARDED TO R-T-K OFFICER BY: 

(to be filled out by city official who received the request) 

**NOTE: PLEASE BRING REQUEST DIRECTLY TO THE CITY CLERK'S OFFICE 
OR FAX IT TO 570-208-4171 (do not place in office mailbox)  

***Public bodies may fill anonymous verbal or written requests. If the requestor wishes to 
pursue the relief and remedies provided for in this Act, the request must be in writing. (Section 
702.) Written requests need not include an explanation why information is being sought or the 
intended use of the information unless otherwise required by law (Section 703.) 
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pennsylvania 
OFFICE OF OPEN RECORDS 

FINAL DETERMINATION 

IN THE MATTER OF 

FRANK SORICK, 
Complainant 

v . 

CITY OF WILKES BARRE, 

Docket No.: AP 2014-0417 

Respondent 

INTRODUCTION 

Frank Sorick (the "Requester") submitted a request (the "Request") to the City of 

Wilkes Bane ("City") seeking information relating to the City's payment to the 

Pennsylvania Department of Revenue in 2009 pursuant to the Right-to-Know Law, 65 

P.S. §§ 67.101 et seq., ("RTKL"). The City denied the request because it provided the 

documents that it possessed to the Requester in its response to an earlier RTKL request 

and it had no other documents pertaining to the Request. The Requester appealed to the 

Office of Open Records ("00R"). For the reasons set forth in this Final Determination, 

the appeal is denied and the City is not required to take any further action. 

FACTUAL BACKGROUND 

On March 5, 2014 the Request was filed, seeking "all documents including 

bills/invoices/letters from the [Pennsylvania Department] of revenue to the City of 
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Wilkes-Bane which generated the Wilkes-Barre City check number 001043914 to be 

issued to Pa. Department of Revenue on 8/6/2009 in the amount of $5,316.92 by the City 

of Wilkes-Barre." On March 12, 2014 the City denied the Request. It stated that it 

provided all the existing documents in its response to the Requester's February 21, 2014 

request and that there were no other responsive documents. 

On March 18, 2014, the Requester appealed to the 00R, challenging the denial 

and stating grounds for disclosure. The OOR invited both parties to supplement the 

record and directed the City to notify any third parties of their ability to participate in the 

appeal pursuant to 65 P.S. § 67.1101(c). 

On March 20, 2014, the City submitted an affidavit from its City Administrator, 

who attests that the City provided all the existing documents concerning the Request and 

that she contacted the Department of Revenue who informed her that there were no other 

responsive documents. Requester also submitted an affidavit on March 20 in which he 

attested that he contacted the Department of Revenue, which allegedly confirmed that the 

requested letter exists but that only the taxpayer, apparently the City, would have to 

request this document from that departinent. 

LEGAL ANALYSIS 

"The objective of the Right to Know Law ... is to empower citizens by affording 

them access to information concerning the activities of their government." SWB Yankees 

L.L.C. v. Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). Further, this important open-

government law is "designed to promote access to official government information in 

order to prohibit secrets, scrutinize the actions of public officials and make public 



officials accountable for their actions." Bowling v. Office of Open Records, 990 A.2d 

813, 824 (Pa. Commw. Ct. 2010), aff'd 75 A.3d 453 (Pa. 2013). 

The OOR is authorized to hear appeals for all Commonwealth and local agencies. 

See 65 P.S. § 67.503(a). An appeals officer is required "to review all information filed 

relating to the request." 65 P.S. § 67.1102(a)(2). An appeals officer may conduct a 

hearing to resolve an appeal. The decision to hold a hearing or not hold a hearing is 

discretionary and non-appealable. Id. The law also states that an appeals officer may 

admit into evidence testimony, evidence and documents that the appeals officer believes 

to be reasonably probative and relevant to an issue in dispute. Id. Here, neither party 

requested a hearing and the OOR has the necessary, requisite information and evidence 

before it to properly adjudicate the matter. 

The City is a local agency subject to the RTKL that is required to disclose public 

records. 65 P.S. § 67.302. Records in possession of a local agency are presumed public 

unless exempt under the RTKL or other law or protected by a privilege, judicial order or 

decree. See 65 P.S. § 67.305. An agency bears the burden of proving the applicability 

of any cited exemptions. See 65 P.S. § 67.708(b). 

Section 708 of the RTKL clearly places the burden of proof on the public body to 

demonstrate that a record is exempt. In pertinent part, Section 708(a) states: "(1) The 

burden of proving that a record of a Commonwealth agency or local agency is exempt 

from public access shall be on the Commonwealth agency or local agency receiving a 

request by a preponderance of the evidence." 65 P.S. § 67.708(a). Preponderance of the 

evidence has been defined as "such proof as leads the fact-finder ... to find that the 

existence of a contested fact is more probable than its nonexistence." Pa. State Troopers 



Ass'n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011) (quoting Dep't of Transp. v. 

Agric. Lands Condemnation Approval Bd., 5 A.3d 821, 827 (Pa. Commw. Ct. 2010)). 

"The burden of proving a record does not exist ... is placed on the agency responding to 

the right-to-know request." Hodges v. Pennsylvania Department of Health, 29 A.3d 

1190, 1192 (Pa. Commw. Ct. 2011). 

In his affidavit, Requester attested that the Department of Revenue stated that it 

possessed a letter relating to his request and that the City would have to request this 

letter. The letters were not specifically identified. However, the City Administrator also 

attested in her affidavit that she asked the Department of Revenue whether it possessed 

any documents relating to the Request and that it only identified a spreadsheet that the 

City already provided to the Requester, along with other documents to respond to his 

February 21 request. 

Under the RTKL, an affidavit may serve as sufficient evidentiary support for an 

assertion. See Sherry v. Radnor Twp. Sch. Dist., 20 A.3d 515, 520-21 (Pa. Commw Ct. 

2011); Moore v. Office of Open Records, 992 A.2d 907, 909 (Pa. Commw. Ct. 2010). 

Based on the material provided, the City has met its burden of proof that it has provided 

all responsive records to the Requester and that no other documents exist. 

CONCLUSION 

For the foregoing reasons, Requester's appeal is denied and the City is not 

required to take any further action. This Final Determination is binding on all parties. 

Within thirty (30) days of the mailing date of this Final Determination, any party may 

appeal to the Court of Common Pleas of Luzerne County. 65 P.S. § 67.1302(a). All 

parties must be served with notice of the appeal. The OOR also shall be served notice 
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and have an opportunity to respond according to court rules as per Section 1303 of the 

RTKL. This Final Determination shall be placed on the OOR website at: 

http://openrecords.state.pa.us .  

FINAL DETERMINATION ISSUED AND MAILED: April 15, 2014 

APPEALS OFFICER 
JAMES A. HOLZMAN, ESQ. 

Sent to: Frank Sorick; 
Marie McCormick, City Administrator 
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IN THE MATTER OF PENNSYLVANIA OFFICE OF 
OPEN RECORDS 

  

FRANK SORICK, 
Complainant 

Docket No.: AP 2014-0417 
v . 

CITY OF WILKES-BARRE, 
Respondent 

AFFIDAVIT 

COMMONWEALTH OF PENNSYLVANIA 
: S S. 

COUNTY OF LUZERNE 

I, Marie McCormick, City Administrator of the City of Wilkes-Barre, being duly 
sworn, hereby attest to the following: 

1. That I directed city employees to perform a thorough review for any and 
all records which would be responsive to the March 05, 2014 Right-to-
Know request submitted by Frank Sorick (copy attached). 

2. That it was determined that all documents responsive to the March 5, 2014 
request (or the subject matter thereof) in possession of the City were 
previously provided to Mr. Sorick in response to his February 21, 2014 
Right-to-Know request. 

3. That, in an effort to be as responsive as possible, I personally contacted 
the Pennsylvania Department of Revenue to inquire if they had any 
documents which would be responsive to Mr. Sorick's request. The 
department infouned me they had nothing responsive other than the 
previously provided spreadsheet (which the City provided to Mr. Sorick in 
response to his February 21, 2014 Right-to-Know request). 

4. That the City of Wilkes-Barre has no other documents responsive to Mr. 
Sorick's request. 



5. I verify that the statements contained in this Affidavit are true and correct 
based on my knowledge, information and belief. I understand that 
statements contained herein are subject to the penalties contained in 18 Pa. 
C.S. Sect. 4904 related to unsworn falsification to authorities. 

Date:  March 20, 2014  

Sworn to and subscribed before 

me this 20th day of March,  2014. 

COMMONWEALTH OF PENNSYLVANIA 

NOTARIAL SEAL 
MARGARET M. SPAC'K6i\iA,S, Notary Public 
WILKES-BARRF. CITY, LLIZERNE COUNTY 

I My Commission Expires Jam 13, 2016 

1272 	2/  
MARIE McCORMICK, 
City Administrator 





IN THE MATTER OF 
	

PENNSYLVANIA OFFICE OF 
OPEN RECORDS 

FRANK SORICK, 
Complainant 

Docket No: AP 2014-041 . 7 

CITY OF WILKES BARRE, 
Respondent 

AFFIDAVIT 

COMMONWEALTH OF PENNSYLVANIA : 
SS. 

COUNTY OF LUZERNE 

I, Frank R Sorick, President of The Wilkes Barre City Taxpayers Association, being 
duly sworn, hereby attest to the following: 

1. That on January 11, 2014 I submitted a Right to Know to the Pennsylvania 
Department of Revenue. seeking: "any letters and/or invoices from the Pa Dept. of 
Revenue to the City of Wilkes Barre relating to a payment to the Pa. Department of 
Revenue on 8/6/2009 in the amount of $5,316.92 by the City of Wilkes-Barre." 

2. That on January 13, 2014 at 9:15 AM, I personally had a telephone conversation 
with Elizabeth Prestel, Press Secretary for Pennsylvania Department of Revenue, 
717-346-4626, where Ms. Prestel confirmed the existence of the requested letter(s), 
but stated that only the taxpayer(s) (in this case City of Wilkes Barre) may request a 
copy, Ms. Prestel at that time advised that 1 seek the requested letter(s) from Wilkes 
Barre City directly. 

On February 21, 2014 1 submitted a Right to Know request to the City of Wilkes 
Barre seeking the above mentioned documents, only to be give a copy of the check 
which I already had, and a spreadsheet printout. 

4. On March 5, 2014 I again sought the same document, via a reworded Right to Know, 
from the City of Wilkes Barre only to be denied once again on March 12, 2014. 

5. I contend that either the City of Wilkes Barre is in possession of the requested 
letter(s), or is in constructive possession of said letter(s) and/or has the ability/duty 
to provide the requested information. 
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6. I verify that the statements contained in this Affidavit are true and correct based on 
my knowledge, information and belief. I understand that statements contained 
herein are subject to the penalties contained in 18 Pa. C.S. Sect. 4904 related to 
unsworn falsifications to autho:ities. 

Date:  
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Frank R Sorick 
President. 
Wilkes Barre Cry Taxpayers Association 

Sworn to and subscribed before 

me this 	) day or March, 2014. 

NOTARY PUBLIC 

COMMONWErd. t1 OF PENINS‘f VAN 

NOTARIAL SEAL 
Pail Mulcahy, Notary Public 

City of Wilkes Bart, Luzerne County 
Ma 07, 2016 



COURT OF COMMON PLEAS OF PENNSYLVANIA, LUZERNE COUNTY. 

) 
FRANK SORICK, 	 ) 
WILKES BARRE CITY TAXPAYERS 	) 
ASSOCIATION, 	 ) 

) Docket NO. 
Petitioner, 	 ) 

v. 	 ) 
) 

CITY OF WILKES BARRE, 	 ) 
) 

Respondent. 	 ) 
	 ) 	  

 

Receipt for Service 

aostcAa-s-  	acknowledge receipt of service on 

UP 2-014 

   

Signature 
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